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UNITED STATES DISTRICT COURT 
CENTRAL DISTRICT OF CALIFORNIA - WESTERN DIVISION 


LOS ANGELES CATHOLIC 
WORKER, AN 
UNINCORPORATED 
ASSOCIATION; CANGRESS, A 
NON-PROFIT CORPORATION; 
HARRY JAMES JONES, LOUIS 
GRADY, LLOYD HINKLE, 
WALTER SHOAF, INDIVIDUALS, 
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vs. 

LOS ANGELES DOWNTOWN 
INDUSTRIAL DISTRICT 
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DISTRICT, CENTRAL CITY EAST 
ASSOCIATION, INC., CITY OF 
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DISCOVERY MATTER 
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CONTEMPT AND SANCTIONS, OR 
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AND REQUEST TO SHORTEN TIME 
FOR CONTEMPT MOTION 

[FILED CONCURRENTLY WITH 
DECLARATIONS OF SHAYLA 
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AND SANCTIONS] 
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TO DEFENDANTS AND THEIR ATTORNEYS OF RECORD 

Plaintiffs Los Angeles Catholic Worker, Cangress, Harry James Jones, 

Lloyd Hinkle, Walter Shoaf, and Louis Grady hereby apply ex parte for an order 
holding the City of Los Angeles in Contempt and ordering further sanctions, or in 
the alternative, issuing sanctions and shortening time for a hearing on the motion 
for contempt sanctions. 

Good cause exists for such a motion because despite two orders from this 
Court compelling the production of responsive documents, the City has failed to 
produce these documents or identify a date certain when all responsive documents 
will be produced. Without further intervention and sanctions against the City, the 
City will continue to ignore this Court’s order and the City’s discovery obligations. 
Plaintiffs will experience prejudice if the City continues to be permitted to ignore 
its obligations and this Court’s orders. 

Plaintiffs are justified in bringing this application ex parte, because Plaintiffs 
have been diligent in seeking these documents since July 2015, and have been 
diligent in seeking Court intervention since November 2015. There is no time to 
file a regularly-noticed motion, given that the current deadline for discovery will 
pass on March 4, 2016. 

Defendant City of Los Angeles was orally advised of this motion on 
Febuaryl6, 2016; Defendant City has indicated it will oppose this motion. 
Defendant CCEA is not a party to this motion, but was notified via telephone of 
this motion on February 17, 2016. Defendants’ contact information is as follows: 


// 

// 

// 


EX PARTE APPLICATION FOR SANCTIONS OR IN THE ALTERNATIVE, 

EX PARTE APPLICATION FOR SANCTIONS AND REQUEST TO SHORTEN TIME FOR CONTEMPT 

MOTION 






1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 


se 2:14-cv-07344-PSG-AJW Document 87 Filed 02/17/16 Page 3 of 13 Page ID #:1320 


Kevin H. Brogan 
Elissa Gysi 

Hill, Farrer & Burrill LLP 
One California Plaza 
300 So. Grand Ave., 37th FI. 
Los Angeles, CA 90071 
T: 213-620-0460 
F: 213-624-4840 
kbrogan@hfbllp.com 
egy si@hfbllp .com 


Ron Whitaker 

City Hall East 

200 N. Main St, 9 th Floor 

Los Angeles, CA 90012 

T: 213-473-6848 

F: 213-473-6818 

ronald.whitaker@lacity.org 


Dated: February 17, 2016 Legal Aid Foundation of Los Angeles 

Schonbrun Seplow Harris & Hoffman, LLP 

By:_/s/_ 

Shayla Myers 
Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

Plaintiffs LA CAN, Los Angeles Catholic Worker, and the individual Plaintiffs 
bring this ex parte application for sanctions and a contempt order against the City of 
Los Angeles for disobeying this Court’s January 11 and January 29 orders, and for 
continuing to abdicate its discovery obligations in this case. Plaintiffs requested basic 
documents in July 2015, and since then, Defendants have refused to produce 
responsive documents, even though this Court has twice ordered Defendant to do so. 
Plaintiffs are forced yet again to request intervention from this Court. Plaintiffs now 
request that this Court hold the City in civil contempt until it produces these 
documents. Such an order is necessary to compel the City to abide by its obligation 
to respond to this Court, and it is more than justified, in light of the City’s complete 
disregard of this Court’s two prior orders, and the potential for prejudice to Plaintiffs 
if Defendant continues to withhold these documents. 

I. AN EX PARTE APPLICATION IS JUSTIFIED 

Plaintiffs bring this application ex parte because, despite Plaintiffs’ diligence in 
seeking relief from this Court, Defendant continues to disregard its agreement to 
produce responsive documents and the Court’s orders that it do so within 10 days 
and then within an additional 14 days. 

As discussed in greater detail below, the City’s ongoing refusal to abide by this 
Court’s order both justifies and necessitates further Court intervention, or else 
Plaintiffs will be irreparably harmed, through no fault of their own. See Local Rule 
37-3. Because the discovery cutoff is once again pending, and Defendant, through 
its actions, has made it impossible for Plaintiffs to file a noticed motion before that 
date, Plaintiffs cannot obtain relief through a regular motion. Therefore, Plaintiffs 
have no recourse but to request further Court Intervention and sanctions through 
this ex parte application. 

The requested relief may be granted on an ex parte basis and does not require a 
noticed motion; the relief requested is authorized by the Court’s authority to 
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enforce the Court orders it already issued on January 11 and 29, 2016. See Dreith 
v. Nu Image, Inc., 648 F.3d 779, 787 (9 th Cir. 2011) (noting that Rule 37 “contains 
no requirement mandating a noticed motion or opportunity to be heard before 

sanctions—including default—may be imposed.”). 

II. THE CITY CONTINUES TO IGNORE ITS DISCOVERY 
OBLIGATIONS AND THIS COURT’S ORDERS 

On January 11, 2016, this Court held a hearing on Plaintiffs’ motion to compel 
after the City refused to produce even the most fundamental documents in this case, 
provided an incomprehensible privilege log, and failed to meet and confer in good 
faith. In its opposition, the City offered no substantive justification for refusing to 
produce documents and argued only that Plaintiffs’ meet and confer efforts were 
insufficient. The Court dismissed this argument, and instead raised spoliation 
concerns, based on the City’s admission that the City emails could not be accessed 
during the entire window allowed for discovery in this case. After hearing from 
Plaintiffs’ counsel that Plaintiffs had received responsive emails in another matter, 
the Court requested the parties meet and confer regarding the production. 

After meeting and conferring with Ronald Whitaker and Elizabeth Fitzgerald 
from the City Attorney’s office, the City agreed to produce all of the documents 
responsive to Plaintiffs’ requests, subject to the limitations Plaintiffs had previously 
offered in October 2015. With regards to the emails from city employees, because 
the City IT department represented that the City’s email archives would not be 
accessible for another 90 days. The parties agreed that the City would do 
department-by-department searches for responsive emails. These agreements were 
memorialized on the record. See Declaration of Shayla Myers, (Myers Decl.), Exh. 
E. The Court issued an order requiring the production of all documents responsive 
to Plaintiffs’ requests within ten days. Id., Exh. F. 

On Tuesday, January 12, 2016, the City Attorney’s office notified Plaintiffs’ 
counsel that Ms. Fitzgerald had unexpectedly gone out on medical leave. Plaintiffs 

attempted numerous times to get in touch with Mr. Whitaker, Ms. Fitzgerald’s 
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supervisor, who had also been present at the hearing , to receive clarification from 
the City Attorney about Ms. Fitzgerald’s absence and the City’s position with 
regards to the documents it had been ordered to produce. Plaintiffs’ Counsel 
explicitly requested that the City inform them if the City believed that Ms. 
Fitzgerald’s absence would have any impact on Defendant’s ability to produce 
responsive documents, to which the City did not respond. Id., Exh. G. 

On January 21, the deadline set by this Court to produce responsive documents, 
defense counsel contacted Plaintiffs’ counsel to inform Plaintiffs that the City was 
not prepared to produce responsive documents. On January 22, 2016, the parties 
met and conferred, and counsel stated that although the City could have and should 
have searched for responsive documents earlier, at this time, he was unable to 
produce responsive documents. He indicated that: 1) Department heads within the 
City were not responding to his emails or phone calls about the discovery; and 2) 
LAPD had not even begun searching for responsive documents. Id., ff 10-13. 

That afternoon, the City agreed to hand-deliver a limited number of emails from 
LAPD command staff on Monday, January 25. Id .,]j 13. Plaintiffs said they would 
return to court if the City did not produce responsive documents. On Monday, the 
City failed to send over even this limited production. Counsel left Plaintiffs a 
voicemail that the documents would be produced the next day, but they yet again 
failed to produce them on Tuesday. M, ff 14-15. Plaintiffs’ counsel called the City 
on Wednesday, January 27, 2016 to give ex parte notice, but he return counsel’s 
phone calls. Plaintiffs sent Defendant a letter on January 27, 2016, informing them 
that Plaintiffs intended to file an ex parte application on January 28. Id., Exh. J. 

On January 28, 2016, before Plaintiffs could file the ex parte and without 
consulting with Plaintiffs, Ms. Fitzgerald contacted this Court to schedule a 
telephonic conference. Id., Exh. K. Plaintiffs agreed to postpone filing the ex parte, 
but repeatedly requested that the City provide a status update prior to the conference. 
The City ignored these requests. Id., Exh. L. 
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During the January 29, 2016 conference, Defense counsel stated that they would 
be able to access the City’s email system within seven to ten days, and promised to 
produce all responsive emails from the City’s email system within 14 days. In 
addition, the City represented that it would produce emails LAPD by February 1. 

The Court ordered that all production be completed no later than 14 days, or February 
12. Id. Exh. M. Despite this Court’s order, to date, the City still has not produced the 
majority of documents responsive to Plaintiffs’ requests, and as of February 17, the 
City has not provided any indication when it will produce responsive documents. 

a. LAPD emails 

The City agreed on January 11 to provide email communications from the LAPD 
Central division, going back to September 2010, which the Court ordered by January 
21, 2016. On Monday, February 1, the City produced some email communications, 
and on February 3, produced additional emails. The emails produced to date include 
only emails from Captains, Commanders and Chiefs, and only going back to March 
2013—a very small fraction of the personnel or time period agreed to during the 
January 11, 2016 meeting and ordered by this Court. Since then, the City has not 
provided any additional emails, nor responded to Plaintiffs’ letters regarding the 
production. Plaintiffs have repeatedly requested the City inform Plaintiffs when the 
rest of the emails will be produced. On February 16, 2016, the City indicated that it 
has no additional information regarding the rest of the production, and it could not 
provide a date certain when it would produce the majority of the emails. 

b. City emails 

As of February 17, the City still has not produced responsive emails, despite this 
Court’s order that it do so by February 12. On February 11, 2016, the City indicated 
that it intended to use only a single search term to identify responsive documents. 
Plaintiffs had previously repeatedly informed the City that such a limited search 
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would be insufficient to identify all documents responsive to Plaintiffs’ requests. The 
parties met and conferred on this issue on February 11, 2016, and Plaintiffs provided 
Defendant with a list of search terms on February 12 to use in addition to the term 
“CCEA”. Plaintiffs requested the City provide all documents identified using the 
initial search term while it conducted additional searches. The City did not respond to 
Plaintiffs’ letter and did not produce any emails. On February 16, 2016, the City was 
unable to provide a date when it would produce any responsive emails or even if it 
agreed to conduct the searches requested by Plaintiffs. 

c. All other responsive documents 

On February 9, 2016, the City produced documents responsive to Request for 
Production 5. 1 On February 16, 2016, the City produced responsive documents from 
the City Clerk’s office. Defendant gave no indication when it would produce the 
documents responsive to RFPS 4, 10, 11, 12, 13, 16, 17, 23, 24, 36, 40, 47, 48, 51,58 
or from the remaining departments the parties agreed would be searched by the City, 
including, incredibly, documents from the City Attorneys’ office. Nor has the City 
provided the written responses outlining the searches Defendant has conducted to 
locate responsive documents. 

As of February 17, 2016, more than seven months after Plaintiffs propounded 
discovery, a month after this Court ordered the production of all responsive 
documents within 10 days, and four days after the Court’s latest deadline expired, the 
City still has not produced almost any of the documents it was ordered to produce, 
and cannot provide a date certain for the production of any additional documents, let 
alone the completion of the production. 

Ill 


1 Included amongst the documents produced on February 9 was a memorandum 
directly relevant to the critical issues in this litigation, which Defense Counsel had 
assured Plaintiffs simply did not exist. Myers Decl., 24. 
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III. THE CITY’S ONGOING REFUSAL TO PRODUCE RESPONSIVE 
DOCUMENTS IS INEXCUSABLE 

The City of Los Angeles’s ongoing failure to produce responsive documents is 
inexcusable. Defendant City of Los Angeles has never put forth any substantive 
arguments why Plaintiffs are not entitled to these extremely basic documents in 
response to Plaintiffs’ requests for production, which Plaintiffs propounded in July 
2015. In response to Plaintiffs’ motion to compel, the City made no arguments 
against the production of documents, other than to state that Plaintiffs had not met 
and conferred enough—an argument this Court dismissed at the January 11 hearing. 

Nor has the City provided any justification why it did not search for responsive 
documents in July when the requests were propounded; in October when Plaintiffs 
began meeting and conferring and offered significant concessions; in November, 
after Plaintiffs served the Joint Stipulation; or even on January 11, after the City 
agreed to produce all documents responsive to Plaintiffs’ requests. In fact, the City 
Attorney conceded on January 21 that Plaintiffs were entitled to the documents, that 
the City could have and should have begun searching for the documents earlier, and 
had it begun seeking the documents when discovery was propounded, it would have 
had been able to produce them by now. The City made a calculated decision to put 
off searching for responsive documents until the hearing on the motion to compel. 
The City’s failure to abide by its discovery obligations over the past seven months 
does not justify its failure to abide by the Court’s order now. 

Over 30 days has now passed since the City agreed to produce all documents 
responsive to Plaintiffs’ requests, and it has been over three weeks since the 
deadline ordered by this Court for the production of all responsive documents has 
passed. Yet another deadline set by this Court has passed, and Defendants have 
given Plaintiffs no indication when they can expect the production of these 
documents. In fact, the City simply has not responded to Plaintiffs’ correspondence 
regarding these documents, and on February 16, 2016, could provide no 
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information regarding the search for responsive documents. 

IV. AN ORDER FINDING THE CITY IN CONTEMPT AND ISSUING 
FURTHER SANCTIONS AGAINST THE CITY IS JUSTIFIED 

a. A Contempt Order is Justified 

Federal Rule of Civil Procedure 37(b) “provides a wide range of sanctions for a 
party's failure to comply with court discovery orders.” U.S. v. Sumitomo Marine & 
Fire Ins. Co., Ltd., 617 F.2d 1365, 1369 (9 th Cir. 1980). The purpose of sanctions is 
to “ensure that a party will not be able to profit from its own failure to comply”, 
“secure compliance with the particular order at hand,” and deter future conduct, in 
this case and others. Id. (citing Cine Forty-Second St. Theatre Corp. v. Allied Artists 
Pictures Corp., 602 F.2d 1062, 1066 (2d Cir. 1979). The severity of sanctions 
ranges from the order of attorneys’ fees for the costs associated with filing the 
motion, to discovery sanctions and the dismissal of a claim. The Court also has the 
inherent and statutory authority to hold a party in civil contempt. See Fed. Rule Civ. 
Pro. 37(b)(2)(A)(vii) (granting the Court the authority to “treat[] as contempt of court 
the failure to obey an order except an order to submit to a physical or mental 
examination). 

Plaintiffs seek a report and recommendation to the District Court to issue an order 
holding the City in Civil Contempt, based on its willful and continued disregard of 
this Court’s discovery orders. Plaintiffs also request that this Court order the 
payment of sanctions to the Court, day to day, until the City produces these 
documents. Under the circumstances, such an order is not only justified but also 
necessary. See Cuviello v. Feld Entertainment Inc., 2015 WL 877688 (N.D. Cal., 
Feb. 27, 2015) (issuing coercive sanctions in the amount of $500 per day to compel 
the production of documents). “To establish that civil contempt is appropriate, 
plaintiff must demonstrate (1) that [defendants] violated the court order, (2) beyond 
substantial compliance, (3) not based on a good faith and reasonable interpretation of 
the order, (4) by clear and convincing evidence.” Rich v. Kirkland, 2016 WL 
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199390, at *3 (C.D.Cal., 2016) (internal citations omitted). 

Plaintiffs have more than met this burden. There should be no dispute that the 
City has violated this Court’s January 11 and January 29 court orders by failing to 
produce responsive documents, and even after the expiration of the second order, the 
City has been unable to provide a date certain for the production of additional 
documents, let alone the completion of production. Moreover, Defendant’s disregard 
for its discovery obligations has been clear throughout this litigation. The City first 
failed to preserve documents in an accessible form, then refused to provide an 
adequate privilege log or information about its search for responsive documents. 

Then it ignored countless discovery deadlines agreed upon by the parties. And now 
that the City has produced some documents, it is clear how inadequate the City’s 
production was in the first instance. 

The City has now ignored two of this Court’s discovery orders. The City 
Attorney’s office has made it clear that it has not produced the documents because 
City departments have not been responsive to the City Attorneys’ requests for 
documents. Such a response from the City not only completely justifies a contempt 
order, but also demonstrates why such an order is necessary. The City is a party to 
this litigation and has an obligation to provide responsive documents, particularly 
where the Court has twice compelled the production of these documents. To the 
extent the City’s failure to produce responsive documents stems from the failure of 
departments to take the requests for information from the City Attorney seriously, 
such a contempt order and continued sanctions are necessary and proper to impress 
on these departments and entities that Court orders cannot be ignored, as they have 
done for the past month. “Where the purpose of a civil contempt order is to coerce 
good faith efforts to comply with a discovery request, contempt is proper.” Richmark 
Corp. v. Timber Falling Consultants, 959 F.2d 1468, 1481 (9 th Cir. 1992). Without 
further intervention by this Court, there is simply no indication that the City will take 
the Court or its obligations seriously in a timely way. And without this intervention, 
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Plaintiffs will by extremely prejudiced in this litigation. 2 

b. Plaintiffs Are Entitled To Reasonable Fees And Costs 

Plaintiffs also seek the payment of Plaintiffs’ reasonable attorneys fees related to 
this motion. See Fed. Rule Civ. Pro. 37(b)(2)(C) (“Instead of or in addition to the 
orders above, the court must order the disobedient party, the attorney advising that 
party, or both to pay the reasonable expenses, including attorney's fees, caused by the 
failure, unless the failure was substantially justified or other circumstances make an 
award of expenses unjust.”). As discussed above, Defendant was not justified in 
ignoring this Court’s order, and the circumstances in this case make the payment of 
expenses particularly justified. The City has not provided any substantive opposition 
to Plaintiffs’ initial motion and has since admitted that the City had no justification to 
refuse to produce the documents in the first place. Defendant should be financially 
liable for the cost to Plaintiffs to seek additional Court intervention, particularly after 
this Court ordered the production of documents. Since this Court issued its order on 
January 29, Plaintiffs’ counsel was forced to spend approximately 32.5 hours 
responding to Defendant’s failure to produce documents responsive to the original 
court order. See Myers Decl., Exh. S, Declaration of Catherine Sweetser, Exh. A. 
Plaintiffs therefore seek $16,639.15 in reasonable expenses from the City of Los 
Angeles, in addition to the contempt order and sanctions to the Court. Id. 


2 Plaintiffs previously sought and received two continuances of the discovery 
cutoff from the Trial Court, based in part on the City’s failure to produce responsive 
documents. Plaintiffs have now informed Defendant that because of the City’s 
failure to provide responsive documents, they will need additional time to complete 
depositions. Pursuant to Mr. Whitaker’s representation to this Court that he will take 
the lead in requesting more time, Plaintiffs have requested that the City seek a 
continuance of an additional 30 days for Plaintiffs to complete discovery. Even with 
this additional time, the City’s previous record in this litigation has demonstrated that 
coercive sanctions are necessary to ensure the City produces these documents. 
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V. IN THE ALTERNATIVE, PLAINTIFFS SEEK AN ORDER 
GRANTING SANCTIONS AND SHORTENING TIME FOR A 
HEARING ON THE CONTEMPT MOTION 

As discussed above, it is within this Court’s discretion to grant the relief 
Plaintiffs have requested because the request stems from Defendant’s failure to 
abide by this Court’s orders, see Dreith v. Nu Image, Inc., 648 F.3d 779, 787 (9 th 
Cir. 2011). However, if this Court declines to certify a contempt order to the 
District Court based on Plaintiff’s ex parte application, in the alternative, Plaintiffs 
request that this Court 1) issue sanctions in amount of $16,639.14, based on 
Plaintiffs’ reasonable expenses in bringing this motion, and 2) treat this ex parte 
application as a regular motion and a request to shorten the time for a hearing on 
the motion. Plaintiffs request that the Court hear this motion on February 29, 2016, 
which would allow the City additional time to respond. 

VI. CONCLUSION 

Defendant’s actions to date, including ignoring orders from this Court, 
demonstrate why further sanctions are necessary. Plaintiffs therefore respectfully 
request that this Court 1) order the payment of reasonable expenses related to this 
motion and 2) either find the City in contempt, or in the alternative, shorten the 
time for a hearing on a motion for contempt. 

Dated: February 17, 2016 Legal Aid Foundation of Los Angeles 

Schonbrun Seplow Harris & Hoffman, LLP 

By: /s/ _ 

Shayla Myers 
Attorneys for Plaintiffs 
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